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BY HAND ey,
<y /?O '
Mr. William F. Caton, Secretary ’Q%p
Federal Communications Commission 7
1919 M Street, N.W.
Washington, D.C. 20554
Re: Petition for Reconsideration in
CC Docket No. 92-115 -- Ex Parte Pregentation

Dear Mr. Caton:

This is to provide notice, pursuant to Section
1.1206 of the Commission’s Rules, that the enclosed letter and
the attachments identified therein were forwarded today to
David L. Furth, Chief of the Commercial Radio Division of the
Wireless Telecommunications Bureau, along with a copy of this
letter. An original and two copies of this notice and the
attachments are being submitted today for inclusion in the
above-referenced docket.

If you have any questions regarding this matter,
please contact me.

Very truly yours,

’ / 4 { } ,af Z{:M 1= //!’f"" -

v i E

Timothy JféFitzgibbon
Counsel for
C-Two Plus Technology

TJF:slf
cc: David A. Furth, Esquire
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CARTER, LEDYARD & MILBURN
COUNSELLORS AT LAW
1350 1 STREET, N. W
SUITE 87C

2 WALL STREET WASHINGTON, D. C. 20005
NEW YORK, N.Y. 100085

(212) 732-3200
(202) 898 -1515

FAX: {202} 898-1521

March 6, 1996

BY HAND

David L. Furth, Esquire

Chief, Commercial Radio Division
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20054

Re: C2+ Petition for Reconsideration
Ex Parte Presentation - CC Docket No. 92-115

Dear David:

RECEIVED

MAR - 6 1996
FEDERAL Ul

VA gy
OFFicE 0 SEé;é?A}é?mﬁssmﬁ

114 WEST 47TH STREET
NEW YORK, N.Y. 10036
(212) 944-7711

Pursuant to your request during our meeting this morning, enclosed are copies of the
amended complaint and briefs filed in the summary judgment proceedings in the United States
District Court for the Southern District of Texas. My understanding is that similar damages
claims have been asserted against another extension service provider in a case pending in the

United States District Court in Phoenix, Arizona.

Two copies of this letter and the attachments are being forwarded to the Secretary’s office
under separate cover for filing in the above-referenced docket. A copy of the letter to the

Secretary’s office is included for your convenience.

Sincerely,

-
¢ N
£ 4
AR

' Timothy J. Fitzgibbon

TJF:tbm
Enclosures (4)
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JN THE UNITED SBTATES DISTRICT COURT T
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION FAY 24 gy

HOUSTON CELLULAR
TELEPHONE COMPANY

V(

Michaal N, M

C.A. 958-6}7T
JOHN C. NELSON, indlvidually and
d/b/a both CELL TIME CELLULAR and
ACTION CELLULAR and DANNY
HART, lhdividually and d/b/a both
ACTION CELLULAR and ACTION
CELLULAR EXTENSION and

C2+ TECHNOLOGY, INC.

(00 LI 00 LR LR LD LI L0 L T

PLAINTIFF'S FIRST AMENDED ORIGINAL COMPLAINT
ND UES RATORY RELIEE

TO THE HONORABLE JUDGE OF SAID COURT:

I
JURISDICTION AND PARTIES

1. Thi# case arises under the constitution, tews or treaties of the United States 28 U.S.C.

1331. Houston Cellular seeks dameges for violation of orders of the Federal Communication
Commission, now codified in part at 47 CER. 22.919(8). Furthermore, this case {nvolves

parties of different states with damages in excess of $50,000. 28 U.S.C. 1332,

2. Houston Cellulat i3 a Texay peneral partnarship with its principe! ptace of business at One

West Loop South, Suite 300, Houston, Texas, 77027.

3. C2+ Technology, Inc. (C2+) is an Alabama corporation with its principal place of business

tn Montgomery, Alabama. C2+ may be served by serving ifs President, Richard A. Graydon, at

(he following address: 1307 Vaughn Road, Pike Road, Alabuma, 36064,

4, John C. Nelson, individually and d/b/a both Cell Time Celiular and Action Celtular, has

previously been served and has appeared hefein,

5 Danny Harn, tndividually and d/b/a both Action Cellular und Action Cellvlar Extension, has

previously been served and has appeated herein,

W, Cli
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VENUE
6. Vonue Is proper in this district far twu reasons.  First, a gubstuntiul pact ol the cvenis

glving Tise 1 Houston Cellulsr's claim occurred In this istrict. 28 US.C. §1391(@)(2). Second,

C2+ is an enlity with contacts sufficient to deem it a resident of this judicial distict. 28 Uu.s.C

§13%91(c).

I
SUMMARY_OF ALLEGATIONS

7. Pugsuant to 28 U.S.C. 2201(a), Houston Cellular secks an ocder (rom the court decliring
the rights and obligations of the parties, specifically stating that C2+ cannot alier, transter, emulule

or manipulate the ESN of cellular telephones fn the Houston Metropolitan Stellstical Arca or assist
in any such activity in viotation of the FCC’s ESN Qrders. Furthermore, Houston Cellular seeks
recovery of its aciual damages incurred es a result of C24's violation of the FCC's ESN Orders.

Finally, pursuant to 28 U.S.C. 2202, Houston Cellular seeks recovery of its reasonable and

necessary attomey's fees incurred by prosecution of thie action.

’ ‘v:
FACTUAL BAGKGROUND

8. Houston Cellular is licensed by the BCC ag the exclusive provider of cellular

communlcalions services on 1is authorized (requencles in the Houston Metropohitan Statistical
Arca, which includes Harris, Liberty, Montgomery, Waller, Fort Bend and Brazoria Counties.

5. C2+1s enpaged in the process of altertng, manlpulating, or emulating the Electronic Serial

Numbers on celtular telophones in violation of the FCC's ESN Orders. 10. The Electropic Serial

Nurber (“ESN"} is & 32 bit binary number that uniquely tdentifics & cellular mobile trnsmitter (o a

cellvlar system. 1t is separate and distinct from the phone's 10-digit telephone number.

10. The alieration of a ceflutar lelephone’s ESN eallows a person 10 simufate the signal of a

different cellular telephone. This process, called emulation, allows one cellular phone (o emulate,

or imltate, another cellular phone. This alfows w person to make a call on ane celjular 1elephone
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while actually chorging the call to another. Alterstlon of on BSN facithtates (rauduient and
unatthonized cellutar calls, An unauthorized user of & celluler phope that has an aliered ESN can
make numerous local and long distance calls and have the charges billed lo a tolelly unsuspecting
celiular customer, Alternatively, RSN alteration enables one cellular phono to emulate another
cellular phone beyond the detectlon abilit.ies of cellutar licensees. This enables a customer to use
mote than one telephonc for the same telephone number, thereby avoiding monthly eccess charges
charged by Houston Celiular end other cellular Jicensees. By altering un ESN, a cuslomer can
fraudulenlly avoid paying the monthly access charge for multiple ceflular phonos, resvliing in 8
significant 1098 of revenues to Houston Cellular.

U1, Funhermore, Houston Cellular has recently offered a ﬁpecia‘l fong distance program
whereby, for & monthly fee, Houston Cellular will allow (ree alr time on all tong distance calls in
the State of Texas. Use of this long distance program will allow a customer to call Jong distance
from his cellular telephone and pay oaly the rate charged by the customer’s pre-selected long
distance cartler. Houston Cellutar will not charge (or ait time on such calls. Alteration of an ESN
allows a customer to hava multiple cellutar phones covered by a singls monthly {ee payment for the
long distance program, resulting in a subsiantial {oss of revenue to Houston Cellular.

12, John C. Nelson, individually and doing business as Cell Time Cellutar and as Action

Cellutar, was engaged in the unauthorized practice of altering, transferring, cmulating or

manipulaling the ESN of cellular telgphones to emulate other phones subscribed to Houston
Cellulur.

13, John C. Nelson, individually and dolng business as Cell Timo Cellidar and Actjon Cellular,
was an exclusive agent of C2+ in the Houston Metropolitan Statistical Area,

4. Ag a result of C24+'s unauthorized transferring, emulating or manipulating of BESN's of

Houston Cellutar customers, Houston Cellular has suffered damages, including, bul not imited o,

foxt po
st monthly access fees, last monthly long distance fees, and the cost (o replace ernulated phones

lor Hou ;
ston Cellular customears. Houston Cellular has alen Ineurred niorney’s fees as o esult of
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its efforts 1o slop C24's ngent from wrongfully transferring, emutuling or maalpulatng the ESH of
cellular telephones. Finally, Houston Celular has incirred and wiil continuer to incuf sddltjonal
damages &s customers have refused to replace thelr emulated phones in viotation ol the BCC
orders. As a result, Houston Celiular was required to discontinue service 10 (1§ customers.

V.
ECC REGULATIONG

1S.  On May 4, 1981, the FCC relsased an Order entitied “An Inquiry Into the Use of ihe
Bands 825-845 MHz and 870-890 MHz for Cellular Communlcations Sysiems; and Ameadment
of Parts 2 and 22 of the Commission's Rules Relative to Celiular Communications Sysiems,” 86
F.C.C.2d 469 (15R81) in which i1, among other things, adopied technicel specificatfons {or the uss
of cellular telephones, {ncluding & requirement that each phone have @ vnique ESN. Sgq 86
F.C.C.2d at 508 & n.78, 573, and 593. This FCC Ocder (the “First ESN Qrdar”) was published
sn the Federal Register on May 21, 1981 (46 Fed. Reg. 27655) with corrections on June 16, 1981

(46 Fed. Reg. 31417, A copy of this Flrst BSN Order is altached ag Exhibit “A." On September
9, 1994, the FCC reteased an Ordar entltled “Revision of Part 22 of the Commission Rules
Qoverning the Public Mobile Services,” Thls FCC Order (the “Seconl BESN Ogdec’) wus

published In the Federal Register on November 17, 1994 (59 Fed. Rep. 59502). (The Figat ESN
Order and Second ESN Order aro collectively referred to herein as the BSN Orders) A copy of the
Second ESN Qrder is attached ag Exhibit “B."

16 In response 10 an FCC Notice of Proposed Rule Making, rcleased June 12, 1992, 7

F.C.C. Red, 3658, and published in the Rederal Register July 1, 1992 (57 Fed. Reg, 29260),
C2+ Technology, a company that aliered ESN's, requested the FCC (o amend the Commission's

rules and allow companies 1o magket ancillary celtular equipment (hat emulates ESN for the

Purpoge of allowing more than one cellular telephone 1o have the same

telephone pumber. See
paregraph 67 of Exhibir«C.”
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17, The FCC specifically rejecled the proposed samendment of ihe emutator. The Commission

wrole:

¢ that the practice of altering cellular phones to
‘[‘::;\tﬁgtb‘}vgsgmﬁ?goul l:~cccwm pthe permission of the relevant cellulus
licensce should not be allowed use (1) simuMtaneous use of cellular
tefephones [raudulently emltting the same ESN without the licensee's
permission could cause problems in some celiular systems such as
erroneous tracking or billing; (2) (raudulent use of such phones without the
licenses’s permission cowld deprive cellular camers of monthly per
telephone revenves t which they sre entitled; and (3) such altered phoncs
not authoti2ed by the carrer, would therefore not fall within the licensee's
blanket licenss, and thug would be unlicensed transmilters in viotation of
Section 301 of the Act

See parugraph 60 of Exhiblt “C."

18, The Commission further concluded:

Nevertheless, with regatd 1o existing equipment, we conclude that cetular
telephones with alteted ESN do not comply with the cellular system
compalibility apecification! and thus may not be consldered authonzed
equipment under the original type acceptance. Accordingly, a consumer’s
knowing use of such altered equipment would violais our rules. We further

ey Uiy 1 iVid Of compan ha Oww.. d]!&w Cc‘”!!“
mi.ll&é_bu ; t 3N QU an the one onging
st Syrer i n the violation of our rules, Thus
e advisc &l cellular licens eribers. that the wse of the C2+
Sce paragraph 62.2 (cmphashs added).

In conolusion, in fts Second ESN Order, the RCC clearly stated (1) use of altered cellular
telephones constitutes a violation of both the Communications Act of 1934, as amended, and the

e

180 pr(;vious 47 CFR § 22.915, which became new 47 CFR § 22.933, adopted in the

ZThO S also i i
revised § 22.919(c), effective Janvary 1, 1995, o require all
g;mlffi:%frz ofhcellu)ar telephones to deslgn their tele hones such thal any altempt (o remaove
mcﬂﬁ; tc!epfm;:g g’g‘e the ESN Chlg. will render the mobite transmutter {noperative. Thus, in new
1gned and FCC approved aftar January 1, 1995, Houston Cellular and other

cellular licensees should not be '
plagued with companies that in violal : :
auempt 1o alter the ESN wil] render tha cel|uluy (o ephone iioa;cﬁ:b%N i violdon of the v g

5
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First_ESN Order as codified in Commisslon rules, and (2) any company that knowingly alters
callular telephones fs “ulding in the violatlon of our {(FCC) rules.”
Y1l
EQUES F SUANT TO
2R 0

19.  Pursuant to 28 U.S.C. 220}(s), KHousmn Celluler seeks r judgnient from this coun
declaring the rights and obligations of Houston Cellular and C2+. Specifically, Houston Cellular
asks the court to fleclare: \

() C2+' altering, transferning, emulating or menipulating of electronic serial puinbers

is & violallon of the PCC's BSN Orders and regulations and aids and assists others in

violating the FCC's ESN Qrdars and rogulations.

(2)  The use of emulated of altered telephoncs is a violation of the FCC's ESN Dpders

and regulations.

(3)  Houslon Cellular has the right and the obligation (o determine the names of &l

customers who have had their cellular telephones ultered, transferred, emulated or

manipulsied 50 as to advise and notify the customer that the use of allered, transferred,

emulaled or manipulated telephones is a violation of the FCC's ESN . Qrders and
regulations.

(4)

Houston Celtular customers.

C2+ has no right (o alter, teansfer, emulate or manipulate cellular telephones of

20, Pursvant 10 28 U.S.C. 2202, Houston Cellular seeks relmbursement of the reasonabls and

necessary atorneys® fees incurred by Houston Cellular for benging this decluratory judgment

aclion.

, X IX.
ﬁﬁﬁhﬂl&m.mn_ﬁmmmmmmmﬁﬂgu
2!

L2 hav , ~ : :
+ should have known that wltecing, manipulating.or transferring the ESN of coltular

pPhONes Wus in vielasicn -~ : 4
violdlion of FCC ESN Orders. €24 cither failed 10 keep cnsrent with FCO

O
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regulations ar willfully disobeyed orders from the FCC which specifically prohibited the alicranon,

manipwlation or emulatlon of cellular phones. In either cage, C2+ negligently repregenied (o ls
agent and {18 customers that eftering, manipuleting or emulating the ESN was legal and negligently
altered, manipulated or emulated the ESN ¢f Houston Cellular customers in violation of BESN
Orders. |

22.  Asa resull of C2+'s negligence and negligent misrepresentations, Houston Cellular 3224
dumages in excess of the $50,000 jurisdictional amount. Furthermore, s 1ho conduct of C2+ was
outrageous, will{ul and {1 complete disrcgard to the rights of Houston Cellular 2nd its customers,
Houston Cellular seeks punitive damages In an amount to be determined by the trier of fact.

X1,
PRAYER

23. Houston Cellutar asks the court 16 enter a declarntory judgment against C2+ declaring that
C2+'s altering, transferming, emulating or manipulating ESN’s ig a violaton of the FCC's ESN
Orders and alds and assists others in violating the FCC's BSN Orders and regulations, the use of
cimulated or alitred telephones is a violatlon of the FCC's BSN Orders and that C2+ has no nght o
alter, vransler, cmulate or manipulate cellnlar telephones of Houston Celtular Customers. Houston

Cellular also seeks reimbursement of is reasonable and Necessary attorney's fees incurred by
Houston Cellwtar in bringing this action,

24. Houston Cellular also seeks actual damages for C2+’s freudulent and/or neglipent conduct

as Well as punitive damages 10 be determined by the trier of fact,

~l



Respectlully submilled,

Federal 1.D.

Mark A. Carmigan

e

0. 4955
Sute Bar No, 03875200

Carlton D, Wilde, Jr.
Rederal [.D. No. 10694

State Bar No, 214

]

500 Dallas Street, Suite 2600
Houston, Texas 77002
Telephone: (713{
Telecopler: (713

ATTORNEYS IN CHARGE FOR
HOUSTON CELLULAR TELERHONE COMPANY

OF COUNSEL:

CARRIQAN, LAPIN, LANDA & WILDE, LL.P.
500 Dallas Street, Suite 2600

Houston, Texas 77002
Telephone: (713) 6544400
Telecopler: (713) 654-8704

Jay L. Blmbaum

District of Columbia Bac No. 4153
ge}gﬁg})l EEI No. 03989.G 7
, ARPS, SLATE, MEAQHE
1440 New York Avenus, N W. (HER & FLOM
Washington, D.C. 20005
Telephane: (202) 3717000
Telecopier: (202) 393-5760

6544400
654-8704
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IN THE UNITED STATES DISTRICT COUR ‘

FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

HQUSTON CELLULAR 4
TELEPHONE COMPANY §

§
v g C.A. 95617
JOHN C. NELSON, indlviduatly and  §
d/b/a both CELL TIME CELLULAR and §
ACTION CELLULAR and DANNY - §
HART, Individually and d/b/a hoth §
ACTION CELLULAR and ACTION &
CELLULAR EXTENSION and §
C2+ TECHNOLOGY, INC. &

QRDER

Plaintiff Houstoo Celfular Tetephone Company's Motion for Leave to File a First Amended
Complaint Is pending before the Court  After reviewing the Motion, the Count ORDERS that
Plaintiff’s Motion for Leave to File First Amended Complalntis GRANTED.

SIGNED this day of e 1%9s

JUDGE PRESIDING



IN THL UMITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

HOUSTON CELLULAR C.A. NO. 95-617

TELEPHONE COMPANY
V.

JOHN C. NELSON, individually and
d/b/a both CELL TIME CELLULAR and
ACTION CELLULAR and DANNY
HART, individually and d/b/a both
ACTION CELLULAR and ACTION
CELLULAR EXTENSION

b

Do gie S5 /Rl

HOUSTON CELLULAR'S MOTION FOR PARTIAL SUMMARY JUDGMENT
AGAINST DEFENDANT C2+ TECHNOLOGY, INC.

Houston Cellular Telephone Company (Houston Cellular) 1s suing C2+ Technology, loc.
(C2+) for damages and a declaratory judgment relating to C2+’s illegal emulation of the Electrome
Scrial Numbers (ESN) of cellular telephones. Because therc are no genuine issucs of material fact
and Houston Cellular is entitfed 1o judgment as a matier of law, Houston Celtular requests the court
grant summary judgment in its lavor under ch.R.Civ.P, 56.

BACKGROUND FACTS:

l. Houston Celtular, a cellular camier, 18 ltcensed by the Federal Communications
Commission (FCC) as the exclusive provider of cellular communications services on its authorized
Irequencies in the Houston Metropolitan Staustical Arca, which includes Harnis, Laberty,
Montgomery, Waller, Fort Bend and Brazoria Counlics. Sce Allidavil of Mike Hanalin attached (o
this motion as Exhibit “A ™"

2. The ESN on a cellular telephone is a 32 bit binary number that uniquely identilies a
cellular mobile transmitter to a celhular system. See Alfidavit of Mike Hanafin. It is separate and
distinet from the phone’s 10-digit telephone number. One purpose of the ESN in a cellular
lelephonc is similar te the Vehicle Identification Number iq an automobile. It uniquely identifies
the equipment 1o assist in recovery, if the equipment is stolen. Moge importanuy, the ESN 15

designed 1o identify an authorized subscriber and cnable celufar licensees, like Houston Cellular




to authorize system usc and to properly bill for calls made to and from a cellular telephone. Sce
Second ESN Order (defined below) attached o this motion as Exhibit “B” at paras. 54, 59.

3. Altering a cellular telephone’s ESN allows a person (o simulate the signal of a
different cellular telephone. This process, called emulation, allows one cellular phone to cmulate,
or imitate, another cellular phone. A person may then make a call on one cellular telephone while
actually charging the call to another phone. Altering an ESN facilitates (raudulent and unauthorized
cellular calls. See Second ESN Order at para, 60, An unauthorized user of a cellular phone that
has an altered ESN can make numerous local and long distance calls and have the charges billed to
a totally unsuspecting cellular custorner. Alternatively, ESN alteration cnables one cellular phone
o emulale another cellular phone beyond the detection abilitics of cellular licensees. This cnables a
customer to use more than one lelephone {or the same telephone number, thereby avoiding monthly
access charges charged by Houston Cellular and other cellular licensees. By altering an ESN, a
customer can fraudulently avoid paying the monthly access charge {or multiple cellular phones,
resulting in a significant loss of revenues to the licensee. See Second ESN Order at para. 60.

.4, Houston Cellujar recently offered a special long distance program which allowed
customers free air time on all long distance calls in the Stte of Texas. See Affidavit of Mike
Hanafin. Use of this long distance program permits a customer to call long distance from lus
cellular telephone and pay only the rate charged by the customer’s pre-sclected long distance
carier. Houston Cellutar does not charpe for air time on the calls. Alteration of an ESN allows &
customer to have multiple cellular phones covered by a single monthly fec payment for the long
distance program, resulting in a substantial loss of revenue 1o Houston Cellular. See Affidavit of
Mike Hanafin.

S. C2+ developed software, equipment, and manuals to emulate ESNs.  See
Deposition of Carol Patton which is attached to this motion as Exhibit “Clatp. 14,101 11, 12; See
1994 1 ease Agreement attached 1o Affidavit of Mark A. Carrigan as Exhibit “1”. The Aflfidavit of

Mark A. Carrigan is attached hereto as Exhibit “D”. On August 9, 1994. C2+ entered into 4 * 1994

lease agreement” with Cell Time Cellular in which C2+ agreed 1o provide Cell Time Celiular

2




cquipment and soflware to emulaie ESNs. Sec Lease Agreement. Under the lease agreement,
John C. Nelson (Nelson), individually and doing business as Cell Time Cellular and as Action
Cellular, became an exclusive distributor of C2+'s “product” (the software and cquipment 1o
emulate ESNs) in the Houston Mctropolitan Statistical Area. See Deposition of John C. Nelson,
altached to this motion as Exhibit “E”, at pp. 28, 29; See Deposition of Carol Palton at p. 37, .
9,10. Using ideas provided by C2+, Nelson advertised his scrvice of allowing a customer “morc
than one phone on the same number.” Sce Advertisement of Action Cellular Extension, Inc.
attached to Alfidavit of Mark Carrigan as Exhibit .

6. Nelson, using C2+'s technology and software, emulated the cellular telephones of
cellular telephone users throughout Houston, including Houston Cellular customers. See Loading
Code Order Form attached to Affidavit of Mark Carrigan as Exhibit “37. C2+ provided Nelson
marketing ideas and sent him samples of adverisements. See Deposition of Carol Patton, p. 27,
11. 18 to p. 28, 1. 3. Neclson was sent fbrms by C2+ 1o be filled oul when a customer purchased an
emulated phone. See Loading Code Order Form. [n addition, C2+ provided Nelson referrals of
customers in Houston. See Deposition of Carol Paton at p. 90, Il. 16-23. For ccllular telephones
other than Molorolas, Neison sent the telephone 1o C2+ in Montgomery, Alabama to be emulated.
See Deposition of John Nelson at p. 39, 1. 7-11; See Deposition ol Carol Patton, p. 41, 1. 14 to
p. 42 1. 8.

7. C2+ represented 1o Nelson that emulating cellular telephones of Houslon Cellular
customers was legal.  See Deposition of John C. Nelson at pp. 32, 33; Sec Public Natice
altached to the Affidavit of Mark Carrigan ag Exhibit *“4”; See Depuosition of Carol Patton at p. 34,
. 22t0p.36,1l. 4.

8. As a result of C2+'s emulation of ESN’s of Houston Cellular customers, Houston
Cellular could not track users of its service. See Alfidavit of Miké Hanafin. Houston Cellular was
unable 1o bill for certain air time and unable to determine the correct number of telephones per
customer lor monthly access charges. Houston Cellular lost monthly access [ees, revenues [rom

the cost of replacing emulated phones for Houston Celbular customers, and revenues from




' ' i : A 01C tvated dialing,
“l'eatures” available 1o Houston Cellular customers (e.g., weckend saver, voice acliva g

voice mail, call forwarding, and conference calling).  See Alfidavit ol Hanafin. Houston Cellular

also incurred attorneys’ fees as a result ol its clforts (o slop C2+'s agents from wronglully
emulating the ESNs of cellular telephones.  Finally, Houston Cellular incurred losses {rom
customers who were not willing to replace their emulated phones, and Houston Cellular had to

disconnect their cellulas service. Sce Affidavit of Hanafin.

E RGUMENTS AND THORITIES

a udgment_ Standard

9. Fod.R.Civ.P. 56 requires a moving party to affirmatively demonstrate by
admissible evidence that there is no genuine issuc as to any malcnial fact and thc moving party 15
cntitfed 1o a judgment as a matter of law. When the moving party has carricd his burden under
Rule 56(c), his opponent must present more than a metaphysical doubt about the malcrial (acts.
ﬂ;ﬁbiug‘ ton_v. Armstrong World Jpdus., Inc., 839 F.2d 1121, 1123 (Sth Cir. 1588) (ciling
Matsushita Electric Industal Co., Lid. v. Zenith Radio Corp., 475 U.S. 574 (1986)). To defeat

the motion, a nonmovant must bring forth “sigmlicant probative cvidence demonstrating the

existence of a trable issue of fact.” In re Mupicipal Bond Reporting Antitrust Litg., 672 F.2d 436,

440 (5th Cir. 1982). In this case, the undisputed evidence shows C2+ violated FCC ESN Orders
by emulating the cellular telephones of Houston Cellular customers.

Einuiation by C2+ Violates FCC ESN QOrders

10. On May 4, 1981, alter notice in the Federal Register, the FCC issued an Inquiry
Into the Use of the Bands 825-845 MHz and 870-890 MHz (or Celfular Communications Systems;
and Amendment of Parts 2 and 22 of the Commission’s Rules Relative to Cellular
Communications Systems. 86 F.C.C.2d 469 (1981). The FCC adopted technical specifications
for cellular telephones, including that cach phonc have a unique ESN. See 86 F.C.C.2d at 593,
2.3.2. This FCC Order was published in the Federal Register on May 21, 1981 (46 Fed. Rep.

27655) with corrections on June 16, 1981 (46 Fed. Rep. 31417) (the First ESN Order) A copy of
the Eirst ESN Order is attached as Exhibit “F. -

4




an ECC Notice of Proposed Rule Making, released June 12, 1992,7
(57 Fed. Reg. 29260),

L1 In response to
F.C.C. Red. 3658, and published in the Federal Register July 1, 1992,

C2+ requested the FCC amend the Commission’s rules and allow companies 1o market ancillary
cellular cquipment that emulates ESNs for the purpose of allowing more than one celtular telephone

to have the sume telephone number.

12. On Scptember 9, 1994, alter notice in the Federal Register, the FCC issued

. “Revision of Part 22 of lhe'Commission Rules Governing the Public Mobile Services” (published

in the Federal Register on November 17, 1994, 59 Fcd. Reg. 59502) (the Second ESN Qrder)
altached as Exhibit “B”. In the Second ESN Order, the FCC specifically rejected C2+'s proposed
amendment of the rules concerning emulaton. The Cominission wrote:

Further, we conclude that the practice of altering cellular phoacs o
“cmulate” ESNs without receiving the permission of the relevant cellular
licensee should not be atlowed because (1) simultancous use of cellular
telephones fraudulently emitting the same ESN without the licensee’s
permission could cause problems in some cellular systems such as
emoneous tracking or billing; (2) fraudulent use of such phones without the
licensce's permission could deprive ccllular carriers of monthly per
telephone revenues to which they are entitled; and (3) such altered phoncs
not authorized by the carmer, would therefore not fall within the licensee’s
blanket license, and thus would be unlicensed transmitters in violation of
Section 301 of the Act.

Scc paragraph 60 of Exhibit “B™.
13. The Commission {urther concluded:

Nevertheless, with regard to existing equipment, we conclude that cellular
telephones with altered ESNs do not comply with the cellular system
compatibility specification! and thus may not be considcred authorized
equipment under the original type acceptance. Accordingly, a consumer’s
knowing use of such altered equipment would violate our rules. We (urther
believe thal any individual or_ocompany_that_knowingly alters _cellular
telephones to cause them to transmit an ESN other than the one orginally
mstallcq by the manufacwrer is aiding in the violation of our rules. Thus
we advise all cellular licensces and subscribers_that the use of the C2+
altered cellular tclephones constitutes a violation of the Act and our ules.

1Sce previous 47 CFR § 22 hi - o ,
Second N_E)m_c:_x_ § 22,915, which became new 47 CFR § 22,933, adopled in the
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Seg paragraph 62.2 (empbasis added). The First ESN Ordey and Second ESN Orders are referred

toas the FCC ESN Orders.
14.  The FCC ESN Orders were regularly made, published in the federal register, and

served on defendants by publication. 5U.S.C. § 552(a)(1). See also, Fed.Crop. Ins. v. Meqnll,

332 U.S. 380, 384-85 (1947). The orders adopted by the FCC constitule orders within the

meaning of § 401(b) (47 U.S.C. § 401(b)) of the Communication Act of 1934.

2+ Unlawfully. Emulated Ns of Housto ular Customers’
’ 10nes

LS. C2+ did not seek or obtain permission from Houston Cellular to emulate the ESNs
of its customers.  See Deposition of Carol Patton at p. 44, 1k 2-20; Sce AlTidavit of Mike Hanalin.
C2+'s conduct in emulating cellular telephones of Houslon Celiular customers therefore viofates
the FCC ESN Orders.

16. C2+ is liable for its own acts as well as the acts of Joha C. Nelson, its authorized
agent. Under Texas law, what a principal does through her agent, she does hersell. Shaw v,
Kennedy, Lid., 879 S.W.2d 240 (Tex.App.-Amanllo 1994 wnt denied). In delerminimg o
principal’s vicarious liability, the proper question is whether the agcnt was acling within the scope

ol the agency relationship when he commitied the act. Celtic Life Ins. Co. v, Coats, 885 S.W.2d

96 (Tex. 1994). An agent may perform such acts as are necessary and proper o accotuplish the

purpose for which agency was created.  Polland & Cook v. Lehmann, 832 S.W.2d 729

(Tex.App.-Houston [1st Dist.| wnt denied). The sole business entrusted to Nelson by C2+ under
the lease agreement was (o emulate cellular telephones, and for cach cellular telephone emulated,
Nelson used C2+’s technology, software, and expertise.  Accordingly, Nelson acted as C2+'s

authorized agent in emulaling the cellular telephones of Houston Ccllular customers.

2The Second ESN Order also revised § 22.919(¢), effective Yanuary 1, 1995, to requirc all
manufacturers of cellular telephones to design their telephones such that any attempt to remove
tamper with, or change the ESN chip, will render the mobile transmitter maperative, Thus in new
telephones, Houston Cellutar and other cellular licensees should not be plagued with cor)npanics

! N W 19 ll ( ( 1C ; \V]“ lf”(l( [ lh( (\C] ular
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C2+’s Conduet Constitutes Neglleence Per Se

17.  Under Texas law, violation ol an administrative order, statute or ordinance s -

negligence per se. Sheppard v. Judkins, 476 S.W.2d 102, 107 (Tex.Civ.App.-Texarkana 1971,

wnt rel’d nre), The Restatement of Torts § 288B (1965) provides that the unexcused violation
of a legislalive enactment or administrative regulation which is adopted by the court as defining the
standard of conduct of a reasonable man, is negligence in itself.3 Generally, Texas courts adopt an
administrative rule or regulation as a standard for negligence if a purpose of the rule is to afford
protection to the class of persons to which the injured party belongs against the hazard involved in
the particular case. Carler v. Willlam_Sommerville and_Son, Inc., 584 S.W.2d 274, 278 (Tex.

1979).
18.  The FCC states it enacted the FCC ESN Orders because altering ESNs “could cause

problems in some cellular systems such as erroneous utacking or billing” and 1t “could depnve
cellular carners of monthly per telephone revenues to which they are entitled.” See Second ESN
Order attached as Exhibit “B” at para. 60. Houslon Cellular has suffered the exact damages
anticipated by the FCC because of C24's emulation of Houston Cellular customers’ cellular
telephones:  erroncous tracking and billing and lost monthly revenues., C2+ knew, or reasonabl y
should have known, its conduct would cause Houston Cellular lo suffer this harm. 4 The FCC
ESN Orders should therefore deline the standard of care for C2+’s conduct relating to cellular

carriers.

3 The Fifth Circuit has affirmed that Texas law recognizes bwo distinct sources of legal duty
for negligence claims: duty arsing from statute and general duty of due care recognized at common
law. Hayes v, U.S., 899 F.2d 438 (5th Cir. 1951).

. 4 Houston Cellular must show C2+'s violation of FCC ESN Orders proximately caused its
injuries. Qe_g_ Hudson v. Winn, 859 S.W.2d 54 (Tex.App.-Houston [lIst Dist.] 1963, writ
denied). Proximate cause has two essential olemen s causc in fact and foreseeability. McClure v.
Allied Stores of Texas Inc,, 608 S.W.2d 901 (Tex. 1980). Foresceability is satisfied because
C2+, using ordinary intelligence, should have anticipated harm to Houston Cellular from its
negligent conduct. See McClure v. Allied Siores of Texas nc., 608 S.W.2d 901 (Tex. 1980).




In_the Alternative, C24’s Conduct Constitutes Common_ Law Negligence

19, Under Texas law, G2+ had a duly to exercise rcasonable care 1o avoid loreseeable

injury 1o Houston Cellular from its conduct and the conduct of Nelson. See El Chico v. Poole,

732 8.W .2d 306, 312 (Tex. 1987) (an actor must take allirmative steps to avoid increasing danger
from another's conduct which the. actor has, in part, created). C2+ should have known thal
emulating the ESNg of cellular phones violated the FCC ESN Orders and would cause financial
harm 1o Houston Cellular and any other carriers whose customers were affected. C2+ either failed
to keep current with FCC regulations or willfully disobeyed orders {rom the FCC.  In cither case,
C2+'s emulation of ccllular telephones proximately caused Houston Cellular to suffer loss of
revenues, including the loss of air time and monthly access charges. C2+ is therefore liable for
common law negligence.
ousto ellular is Entitje eclarato je{f Under 28 U,S. t Seq.
20.  Pursuant to 28 U.S.C. 2201(a), Houston Cellular is entitled to a judgment {rom the
court declaring the rights and obligations of Houston Cellular and the defendant. Specifically,
Houston Cellular asks the court to declare:
(H C2+ altering, transferring, emulating or manipulating ESNs 18 a violation ol
the FCC’s ESN Orders;
(2) The use of emulated or altered telephones 1s a violation of the FCC's ESN
Orders and regulations;
(3) C2+ has no right to alter, transfler, emulate or mantpulate cellular telcphones
of Hauslon Cellular customers:
(4) Advertising 0 emulate cellular telephiones by C2+, its representatives,
[ranchisees, distributors, and other agents is a violation of the FCC’s ESN Orders: and

(5) Houston Celjular has suffered hanm as a result of C24'g unlawful erulation

of cellular telephones.




21. Pursuant to 28 U.S.C. § 2202, Houston Cellular 1s enttled to reimbursement of
the reasonabie and neccssary atiorneys’ fees incurred by Houston Celluler tor bnnging this
lawsuit.

CONCLUSION

22.  Houston Cellular requests this court enler summary judgment in ils favor holding

C2+ liable for cmulating the ESN's of Houston Cellular customers and for such other relicf, at law

or in equity, to which Houston Cellular is entitled.

Respectfully submuitied,

%g//*v/
Mark A. Camgan

Federal 1.D. No. 4
State Bar No. O 5200

Carlton D. Wiide, Ir.
Federal 1.D. No. 10654
State Bar No. 21458001

500 Dallas Street, Suite 2600
Houston, Texas 77002
Telephonc: (713) 654-4400
Telecopier: (713) 654-8704

ATTORNEYS IN CHARGE FOR
HOUSTON CELLULAR TELEPHONE COMPANY

OF COUNSEL:

CARRIGAN, LAPIN, LANDA & WILDE, L.I..P.
500 Dallas Street, Suite 2600

Houslon, Texas 77002

Telephone: (713) 654-4400

Telecopier: (713) 654-8704

Jay L. Bimbaum

District of Columbia Bar No. 412397

Federal 1.D. No. 03989-Q

SKADDEN, ARPS, SLATE, MEAGHER & FI.OM
1440 New York Avenue, N.W.

Washington, D.C. 20005

Telephone: (202) 371-7000

Telecopier: (202) 393-5760
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T MISTRICT COURT
IN THE UNITED STATES DISlR) COt
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

HOUSTON CELLULAR § C.A. NO. 95-617

TELEPHONE COMPANY
V.

C. NELSON, individually and
‘cll%}/iNboth CELL TIME CELLULAR and !
ACTION CELLULAR and DANNY
HART, individually and d/b/a both
ACTION CELLULAR and ACTION
CELLULAR EXTENSION

Ped

SR LT IO WL LN YR L UK L

ER

Houston Ccllular Telephone Company filed a moton for partial summary judgment on

January 19, 1996. Because there are no genuine issues of material fact and Houston Cellular is
, :

entitled to judgment as a matter of law, the court hercby ORDERS Houston Cellular’s motion lor

summary judgment is GRANTED and judgment is entered in [avor of Houston Cellular holding

C2+ Technology, Inc. (C2+) liable for negligence in emulating the ccllular telephones of Houston

Cellular employees.  The Court also declares the following rights and obligations of Houston

Cellular and C2+:

(1) C2+ altering, trans(erring, emulating or manipulating ESNs is a violation of
the FCC's ESN Ordcrs:

(2) The use of emulated or altered telephones 1s a violation of the FCC's ESN

Orders and regulations:

3) C2+ has no right 1o alter, transfler, emulate or manipulate cellular telephones
of Houston Cellular customers; and

(4)  Advertsing to emulate cellular phones by C2+, ils representatives,
[ranchisces, distributors and other agenis is a violation of the FCC’s ESN Orders, and

(5) Houston Cellular has suffered harm as a result of C2+’s unlawful emulation

of cellular telephones. The Court also Orders Houston Cellular is entitled to recover

altorneys’ (ees incurred by Houston Cellular for bringing this lawsuit,




SIGNED this ____ day ol L1996,

JUDGE PRESIDING




CERTIFICATE QF SERVICE

A tue and correct copy of Planuf’s Motion for Summary Judgment with s
corresponding Order was duly served upon all partics or their counsel of record by hand delivery,
properly addressed on this the 22nd day of January, 1996.

Mr. James Nash

Nash & Orlando, L.L.P.
5851 San Felipe, Suite 890
Houston, Texas 77057 % /

Wk A. Caprfpan
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS 7/
HOUSTON DIVISION  ¢; /-,
IR O b:
HOUSTON CELLULAR TELEPHONE ) /
COMPANY,

(o o
o o
“ bl TR
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Dt e ,;;‘,‘»‘_\""‘/LI

)

Plaintiff,

VS. -~ CIVIL ACTION NO. H-95-617

and D/B/A both CELL TIME
CELLULAR and ACTION CELLULAR;
DANNY HART, individually and

D/B/A both ACTION CELLULAR and
ACTION CELLULAR EXTENSION; and
C-TWO PLUS TECHNOLOGY, INC.,
Defendants.

)
)
)
)
)
i
JOBN C. NELSON, individually )
)
)
)
)
)
)

DEFENDANT C-TWO PLUS TECHNOLOGY, INC.’s, RESPONSE IN OPPOSITION
TO PLAINTIFF’'S MOTION FOR PARTIAL SUMMARY JUDGMENT

Houston Cellular Telephone Company ("HCTC") brings this action against C-
Two-Plus Technology, Inc. ("C2+"). HCTC has filed the referenced Motion for Partial
Suinmary Judgment, alleging that no genuine issues of material fact exist. C2+ files its
Response, which will show that genuine issues of material fact exist, and further that
HCTC is not entitled to a judgment as a matter of law.

BACKGROUND
1. HCTC proyides cellular telephone services in the Houston, Texas, area. C2+ is
an Alabama corporation which previously developed an encrypted emulation process
whereby it provides cellular extension phones. The phones of C2+ use the same number

as the consumer’s first phone. A cellular telephone number is functionally the equivalent
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to a wire telephone line, as the term "line" is commonly used in telecommunications

e parlance. The emulation process involves duplicating a cellular telephone’s electronic
serial number or "ESN" on 2 second cellular telephone. This second phene is the
functional equivalent of aun extension telephone in a wire telephone system. C2+ uses an
encrypted process whereby the extension phone is emulated to transmit the ESN of the
first phone so the cellular consumer will—t;e properly billed by his carrier for all of the
airtime used on either phone. See Affidavit of Stuart F. Graydom, at para. 1, 3, and
4, attached and incorporated for all purposes to this Response as Exhibit Three. See
Richard C. Levine’s Report on ESN Emulation and Cellular Phone Extension Service
attached and incorporated for all purposes to this Response as Exhibit Four.

2. Cellular telephone carriers are regulated by the Federal Communications
Commission ("FCC.") By order published May 4, 1981, the FCC adopted 47 C.F.R.
~ §22.915 which included technical specifications for cellular telephones. See Paragraph 10
of HCTC’s Motion for Partial Summary Judgment ("HCTC’s Motion"). (HCTC refers
to these rules as "the First ESN Order.") Although, these specifications state that each
cellular felephone transceiver must be manufactured with a unique ESN, C2+ will show
that such rules do net prohibit the emulation process.

3. On September 9, 1994, after intensive lobbying by a trade group representing the
cellular carriers, the FCC issued a Revision of Part 22 of its Rules, as apply to the
Public Mobile Services, which became effective January 1, 1995, referred to by HCTC
in its Motion as the "Second ESN Order.” C2+ will demonstrate that the Order itself

applies only to cellular telephone instruments type-accepted by the FCC after January 1,



